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LABORATORY OF DEMOCRACY: HOW THE DISTRICT OF
COLUMBIA IS USING THE HOME RULE ACT TO ACHIEVE
ELEMENTS OF STATEHOOD
Walter A. Smith Jr. &Kevin M. Hilgers*
INTRODUCTION

On January 3, 2019, Congresswoman Eleanor Holmes Norton, the District of Columbia's (the
"District') nonvoting delegate to the House of Representatives, reintroduced the Washington, D.C.
Admission Act, which would make much of the District the 51st state. 1 While Norton had made a
tradition of opening each new Congress by introducing D.C. democracy bills,2 the context this
time gave District advocates more reason to be optimistic. With the Democrats gaining control of
the House, the bill gained a record 155 original cosponsors, and Representative Elijah Cummings,
chair of the House Committee on Oversight and Reform, committed to holding a hearing on a
statehood bill for the first time since 1993. Meanwhile, blocks from the Capitol, a lawsuit had
been brought two months prior by a group of District residents against the federal government
arguing that the denial of the full congressional voting rights was unconstitutional. 4
This strategy of asking Congress or the courts for relief has been tried before with limited
success and may yet succeed in the current environment. 5 However, there is another strategy that
has been applied in recent years that indisputably has secured greater autonomy for the District's
nearly 700,000 residents, who have long lived without the same basic rights to democracy as other
Americans.
This article discusses this new strategy adopted by the District in recent years to take advantage
of authority, by District voters and the District government, and to advance democracy at the local
* Executive Director, DC Appleseed Center for Law and Justice, and Associate, Goldblatt Martin Pozen
LLP. Thanks to the many lawyers who have committed extensive pro bono time developing the legal arguments
outlined in this article, including, but not limited to: Jon Bouker, Aaron Brand, Rick Bress, Karen Dunn, Merril Hirsh,
Lone Masters, Alan Morrison, Brian Netter, Thorn Pozen, Gary Thompson, Wayne Turner, Ilir Zherka, and David

Zvenyach.
Washington, D.C. Admission Act, H.R. 51, 116th Cong. (2019).

2 See also., H.R. 1291, 115th Cong. (2017); H.R. 733, 110th Cong. (2007); H.R. 1054, 110th Cong. (2017);

H.R. 4054,105th Cong. (1998); H.R. 4055, 105th Cong. (1998).
Press Release, Norton introduces D.C. Statehood bill with record number of original cosponsors,
announces House Oversight Committee will hold hearing and markup this year, https://norton.house.gov/mediacenter/press-releases/norton-introduces-dc-statehood-bill-with-record-number-of-original (last updated Jan. 3,2019).

Castafion v. United States, Amended Complaint, Case No. 18-2545 (D.D.C. Nov. 26, 2018),
http://www.dcappleseed.com/wp-content/uploads/2018/12/Amended-Complaint.pdf.
Adams v. Clinton, 90 F.Supp.2d 35 (D.D.C. 2000); Jenna Portnoy, To Dream the Impossible Dream:D.C.
Officials File Bill, Petition for Statehood, WASH POST, Mar. 1, 2017; Press Release, Norton Releases Prepared
Remarksfor D.C. StatehoodPress Conference, https://norton.house.gov/media-center/press-releases/norton-releasesprepared-remarks-for-dc-statehood-press-conference (last updated Mar. 1, 2017).
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level, instead of relying exclusively on the federal government to take affirmative action on the
District's behalf First, the article recounts the history of Congress's inability or unwillingness to
give the District greater democracy. Second, it explains how given this history, the District can
and should rely on the broad authority delegated to it by Congress in the Home Rule Act to advance
democracy. Finally, the article describes several initiatives of the new strategy through which the
District has applied or is applying this principle.
I.

CONGRESS

IAS

DEMONSTRATED THAT IT IS EITHER UNWILLING OR UNABLE TO
GIVE THE DISTRICT GREATER DEMOCRACY.

In 1970, Congress gave the District a non-voting delegate seat to the United States House of
Representatives. 6 In 1973, it adopted the District of Columbia Self-Government and
Reorganization Act ("Home Rule Act"), which created the locally elected government that exists
today.7 Since then, however, Congress has been either unwilling or unable to make meaningful
additions to the limited democracy it established more than forty years ago.
For instance, in 1978, Congress passed a proposed constitutional amendment that would have
given District residents full voting rights in Congress.8 This proposed amendment expired in 1985
after being ratified by only sixteen of the necessary thirty-eight state legislatures. In 1993, a
statehood bill was brought to the House floor for the first and only time, but it failed 277-153.9
The District then pursued congressional voting rights through the courts, but to no avail. In
Adams v. Clinton, Judge Merrick Garland, writing for a 2-1 majority of a three-judge panel of the
United States District Court for the District of Columbia, determined that under Article I of the
Constitution District residents were not constitutionally entitled to voting representation in the
House.10 Judge Garland reasoned that Article I requires voting representation only for residents
of states, and the District is not a state." Judge Garland noted, however, that advocates could seek
a remedy through "other venues." 12
Judge Garland's observation helped set in motion a new direction for voting rights advocacy.
In 2007, Congressman Tom Davis of Virginia and Congresswoman Eleanor Holmes Norton
6 District

of Columbia Delegate Act, Pub. L. No. 91-405, § 201-06, 84 Stat. 845, 848-55 (1970) (codified
at 2 U.S.C. § 25a (2012)) (the "Delegate Act").
District of Columbia Self-Government and Reorganization Act, Pub. L. No. 93-198, 87 Stat. 777 (1973)
(codified at D.C. Code §§ 1-201.01-207.71) (hereinafter "Home Rule Act").
H.J. Res. 554, 95th Cong. (1978).
New Columbia Admission Act, H.R. 51, 103rd Cong. (1993).
Io Adams v. Clinton, 90 F. Supp. 2d 35 (D.D.C. 2000).
Id. at 48-49.
12 Id. at 72.
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introduced a bill that would give the District a Member of the House with full voting rights, and
also give Utah an additional Member.13 This measure was passed by bipartisan majorities in the
House in 2007 and the Senate in 2009.14 However, the Senate added an amendment to the 2009
bill that would have significantly undermined the District's gun safety laws and prohibited the
Council from legislating in this area." This amendment effectively killed the bill.16 Most local
District leaders called for the bill to be withdrawn deciding that a significant cutback on the city's
gun safety laws was too steep a price for voting representation in the House.17
In addition to this effective denial of congressional voting rights, Congress has also been
unable to grant the District autonomy over local matters enjoyed by other local governments. For
example, for years, the District has been asking Congress for local "budget autonomy" the ability
to spend local dollars without an affirmative congressional appropriation and legislative
autonomy the ability to enact local laws without waiting for congressional review of those
laws." Both of these changes would significantly improve local governance without interfering
with Congress's prerogatives, either practically or constitutionally.19 As with congressional voting
rights, these ideas have drawn significant support from leaders in both parties.20 In fact, Republican
chairs of the committee with oversight of the District have either co-sponsored legislation or
expressed support for such greater District autonomy.21 Nonetheless, they have never been able
to garner majority support.22 Like the voting rights bill, this has been due in large part to the
inclusion of amendments that otherwise undermine home rule and are unacceptable to local
officials.2 3
H.R. 1905, 110th Cong. (2007).
District of Columbia House Voting Rights Act, H.R.1905, 110th Cong. (2007); S. 160, 111th Cong. (2009).
15155 CONG. REc. S2507, S2513 -16, S2526 -38 (daily ed. Feb. 26, 2009).
16 See Byron Tau, How the Gun Lobby Shot Down D.C.'s CongressionalVote, CITY PAPER (June 4, 2010).
17 Id.
1 See, e.g., H.R. 960, and H.R. 1045, Greater Autonomy for the Nation's Capitol: Hearing Before the
Subcomm. on Fed. Workforce, PostalServ., and the District of Columbia, 111th Cong. (2011) [hereinafter Greater
Autonomy for the Nation's Capitol]; Budget Autonomy for the District of Columbia: Restoring Trust in Our Nation's
Capital: Hearing Before the H. Comm. on Gov't Reform, 108th Cong. (2003).
1 See GreaterAutonomy for the Nation's Capitol, supranote 17, at 40 (statement of Adrian Fenty).
20 See, e.g., Press Release, Davis Introduces D.C. Budget Autonomy Legislation (Apr. 13, 2005),
httns://www.dcvote.or2/news/davis-introduces-dc-bud2et-autonomy-le2islation
(announcing introduction of
bipartisan congressional budget autonomy legislation).
2 See, e.g., Ben Pershing, House Committee Approves Issa's New DistrictBudget Autonomy Bill, WASH.
POST. (July 24, 2013).
2 Mike DeBonis, Why D.C. Budget Autonomy Remains Doomed, Wash. Post (Apr. 20, 2012), available at
https://www.washingtonpost.com/bloss/mike-debonis/post/why-dc-budget-autonomy-remainsdoomed/2012/04/20/2lQAOsR5VT blo2.html?utm term=.930186b218b5.
23 See, e.g., Ben Pershing, DistrictLeaders Reject Bill over Abortion Ban, WASH. POST, (Nov. 16, 2011)
https://www.washingtonpost.com/bloss/dc-wire/post/district-leaders-reiect-issas-budget-autonomy-bill-overabortion-ban/2011/11/16/ l0AC4sGRN blo.html?utm term=.1618853eaeca (noting that a budget autonomy bill
was withdrawn due to restrictions on spending local funds on abortion services).
13
14
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During all of these failed efforts, District residents and officials have also sought full statehood,
which many view as the only way to secure the full panoply of rights to which all other Americans
are entitled. In 1982, District voters, in a referendum, ratified a state constitution that had been
drafted by a citywide convention. 24 However, Congress never took action. Similarly, as earlier
noted, in November 2016, voters overwhelmingly supported an advisory referendum calling on
District leaders to petition Congress for statehood. 5 Again, this petition was ignored. The same
fate has met statehood bills that Congresswoman Norton and allies have regularly introduced in
Congress.27

This history makes clear the challenges for any of the District's efforts to gain democracy
through Congress. There are simply too many reasons for Congress not to act. First, it is difficult
to build leverage to obtain voting representation in Congress precisely because the District lacks
the voting representation that would help give it that leverage. Second, many Republican Members
of Congress are not enthusiastic about giving the vote and greater democracy to a heavily
Democratic jurisdiction.,2 Although, it should be noted, even when Democrats controlled both
Congress and the White House, few federal efforts were made to advance the District's
democracy. 29 Third, Members of Congress are reluctant to give up control over the District because
it provides them the opportunity to publicly override measures passed in the city that they do not
support.30

Draft

Constitution

Package, NEW
COLUM.
STATEHOOD
COMM'N
(2016),
https://statehood.dc.gov/sites/default/files/dc/sites/statehood/publication/attachments/DRAFT%/`20CONSTITUTION
%20PACKAGE %2 0FINAL.pdf.
2' D.C. Board of Elections, 2016 Results, https://electionresults.dcboe.or/election results/2016-GeneralElection.
26 Jenna Portnoy, To Dream the Impossible Dream: D.C. Officials File Bill, Petitionfor Statehood, Wash.
Post (Mar. 1, 2017), available at https://www.washingtonpost.com/local/dc-politics/dc-statehood-stalled-in-conressas-lawmakers-try-to-chip-away-at-city-autonomy/2017/03/01b51ae9f4-feba-11e6-8f41ea6ed597e4ca story.html?utm term=.c7l7e6cea3bf.
27 See, e.g., H.R. 317, 114th Cong. (2015); H.R. 292, 113th Cong. (2013).
21 See, e.g., A Transcript of John Kasich's Interview with the Washington Post Editorial Board, Wash. Post
(Apr. 20, 2016), https://www.washingtonpost.com/blogs/post-partisan/wp/2016/04/20/a-transcript-of-iohn-kasichsinterview-with-the-washington-post-editorial-board/?utm term=.f8cl8eff5028 (noting that presidential candidate
John Kasich stated he opposed congressional voting representation for the District because "what it really gets down
to if you want to be honest is because they know that's just more votes for the Democratic Party").
21 See Mark Plotkin, For Obama, DC Stood for 'Didn't Count', The Hill (Jan. 6, 2017), available at
https://thehill.com/bloss/pundits-blo2/the-administration/312973-for-obama-dc-stood-for-didnt-count.
o See Mike DeBonis, Why D.C. Budget Autonomy Remains Doomed, Wash. Post (Apr. 20, 2012), available
at
https://www.washingtonpost.com/blogs/mike-debonis/post/why-dc-budget-autonomy-remainsdoomed/2012/04/20/2l0AOsR5VT blo2.html?utm term=.930186b218b5.
24
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Whatever the reasons may be, it is clear that continuing to beseech Congress for greater
democracy is not producing results. The District should continue to pursue congressional
legislation, but given the described obstacles, it should also identify and pursue all possible
strategies for greater democracy.
II. GIVEN CONGRESS'S INACTION, THE DISTRICT CAN AND SHOULD USE ITS OWN
AUTHORITY TO EXPAND DEMOCRACY THROUGH LOCAL ACTION.

Recently, the District has undertaken a new strategy for greater democracy.31 Rather than
relying on Congress, which is fraught for the reasons described in Part I of this article, the District
has used its own local authority under the congressionally-enacted Home Rule Act to advance selfgovernment and achieve elements of statehood.32 As will be explained in Part III, this new
approach has shown promise.33 The District has undertaken several initiatives that have relied on
the District's own broad authority delegated to it by Congress itself
To understand why the District has more ability to expand local democracy than one might
expect, it is necessary to understand Congress's authority regarding the District under the
Constitution, and the local District government's authority under the Home Rule Act. The socalled "District Clause" of the Constitution authorizes Congress "[t]o exercise exclusive
Legislation in all cases whatsoever" over the "Seat of Government of the United States," 34 which
Congress established as the District following the Constitution's ratification.35 As James Madison
wrote in Federalist No. 43, the purpose of the District Clause was to provide for the physical
security of the federal government, and to insulate it from undue influence from any single state.36
It was not to put Congress in charge of local affairs. According to Madison, "a municipal
legislature for local purposes, derived from their own suffrages, will of course be allowed them." 37
While the nation's capital first had a locally elected government in 1802,31 Congress abolished
it and installed a territorial governor in 1871 and then a three-person Board of Commissioners
3
32

See supra Part III.
See supra Part I.

* See supra Part III.

3 U.S. CONST. art. I, § 8, cl. 17.
3 1 Stat. 130 (1790) (hereinafter "Residence Act of 1790").
36 THE FEDERALIST No.43 (James Madison).

3 Id.
3' Harriet Tregoning, Indices: A StatisticalIndex of District of Columbia Government Service, 6 (2013),

https://planning.dc.gov/sites/default/files/dc/sites/op/pagecontent/attachments/Chapter%201.pdf (Under the City of
Washington's first municipal charter in 1802, white males who paid taxes and had lived in the city for at least a year
could elect a twelve-member council, while the president appointed the mayor. In 1867, Congress extended local
voting rights to black males.)
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appointed by the president in 1874.39 It was not until 1973 that Congress partially restored
Madison's vision by enacting the Home Rule Act, through which Congress delegated its District
Clause authority to the new local government that exists today. 40
Under the Home Rule Act, this local authority is broad: as Congress itself stated, the purpose
of the Home Rule Act "is . . . to the greatest extent possible, consistent with the constitutional

mandate, [to] relieve Congress of the burden of legislating upon essentially local District
matters."' Accordingly, the Home Rule Act provided that "the legislative power of the District
shall extend to all rightful subjects of legislation.'A 2 The Council's authority is subject to the
Constitution and certain enumerated limitations in section 602 of the Home Rule Act.43 These
restrictions primarily concern protecting the interests of the federal government and other states. 44
For example, the Council may not enact laws taxing nonresident income that conflict with the
federal Height of Buildings Act, or that relate to the duties and powers of the United States
Attorney for the District. 45 In addition, Section 602 prohibits the District from "enact[ing] any act
to amend or repeal any Act of Congress, which concerns the functions or property of the United
States or which is not restricted in its application exclusively in or to the District." 46 Further, the

Council also may not enact any law that amends or conflicts with certain provisions of the Home
Rule Act itself, but it may amend the portions of that Act (Chapter IV) that are referred to as the
District Charter, which is akin to a state constitution.47 That Charter may be amended by an act of
the Council ratified by the voters in a referendum, subject to the limitations otherwise placed on
the Council. 48 In other words, the District's legislative broad and extends to the Charter itself,

subject only to certain specified limitations.
In addition to these substantive limitations, the Home Rule Act places procedural limitations
on the District's legislative authority. After an act of the Council is approved by the Mayor, it must
be submitted to Congress for a review period--generally thirty legislative days, and sixty days for

" Act of June 20, 1874, ch. 336, 18 Stat. 116 (1874).

4' Home Rule Act, supra note 7. One of the predicates for the Home Rule Act was District of Columbia v.
John R. Thompson Co., which confirmed that there is no constitutional barrier to the delegation by Congress to the
District of Columbia of full legislative power, subject, of course, to constitutional limitations to which all lawmaking
is subservient, and subject also to the power of Congress at any time to revise, alter, or revoke the authority granted.
District of Columbia v. John R. Thompson Co., 346 U.S. 100, 109 (1953).
41 D.C. CODE § 1-201.01(a) (1973).
42 D.C. CODE § 1-203.02 (1973).
4 D.C. CODE § 1-206.02.
4 See id.
4
46

4
4'

D.C. CODE § 1-206.02(a)(5),(6),(8) (1973).
D.C. CODE § 1-206.01(c)(3) (1973).
D.C. CODE § 1-206.02(a) (1973).
D.C. CODE § 1-203.03 (1973).
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changes to the criminal code. 49 Charter amendments must be submitted for thirty-five legislative
days of review after ratification by the voters.50 In all cases, during the review period, the act can
be overturned- but only by a joint disapproval resolution passed by both Houses and signed by
the President."
While these provisions are limitations that no other state or city faces, they provide powerful
authority for the District to increase its limited democracy through local actions, such as
establishing an elected attorney general and local budget autonomy by Charter amendment
referendum, as will be detailed in Part III. Not only does the Home Rule Act expressly authorize
the Council and the voters to amend key provisions of that Act, but it also effectively authorizes
them to amend any congressional enactment directed exclusively to the District.5 2 In addition, the
procedural restrictions, in practice, make it difficult for Congress to exercise its veto power over
such local legislation. That legislation becomes law automatically unless the full Congress and the
President take affirmative steps to overturn it during very short congressional review periods.5 3
III.IN RECENT

YEARS, THE DISTRICT HAS SUCCESSFULLY EXPANDED DEMOCRACY

THROUGH LOCAL ACTIONS.

In recent years, advocates for greater District autonomy have sought to take advantage of these
Home Rule Act provisions to achieve elements of statehood for District residents. They have
already been successful in using local authority to establish an elected Attorney General, local
budget autonomy, and to keep the local government open during a federal government shutdown.54
A. ElectedAttorney General
The Attorney General is the District's chief legal officer, with "charge and conduct of all law
business." 55 Established in 1871 as the Corporation Counsel,56 it was reorganized as the Attorney
General in 2004.57 Unlike forty-three states, from inception in 1871 until 2015, the District's chief
D.C. CODE § 1-206.02(c) (1973). But see D.C. CODE § 1-204.12(a) (1973).
* D.C. CODE § 1-203.03(b) (1973).
5 D.C. CODE §§ 1-203.03(b), 1-206.01(c) (1973).
52 D.C. CODE § 1-206.02(a)(3).
" In fact, Congress has successfully used the disapproval process has only three times. S.J. Res. 84, 102d
Cong. (1991) (disapproving act authorizing development that would violate Height of Buildings Act); H.R. Res. 208,
97th Cong. (1981) (disapproving act decriminalizing sodomy); S. Con. Res. 63, 96th Cong. (1979) (disapproving act
preventing foreign chanceries from being built in residential neighborhoods).
1 See supra Part III. A-C..
" D.C. CODE § 1-301.81(a)(1) (2010).
56 Acts of the Legislative Assembly, ch. 108, § 19 (1871).
1 Office of the Mayor, Mayor's Order 2004-92: Delegation of Authority to Execute Exclusive Rights
Agreements, Land Disposition Agreements, and Associated Documents with Respect to Certain Real Estate (2004),
4
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legal officer had been appointed by the Mayor or that office's predecessors, rather than elected by
the voters.5 8
The transition from an appointed to an elected Attorney General began in 2010, when the
Council adopted the Attorney General for the District of Columbia Clarification Act.59 The
purpose of that Act was to increase the independence of the office so that it would be more
accountable to its primary client, the public interest.,o One of the ways the Council sought to
accomplish this was by proposing to make the office elected and accountable to the publicrather than appointed by the Mayor.61
Transforming the Attorney General from an appointed to an elected office involved a
fundamental change to the structure of the District government as Congress had laid out in the
Home Rule Act. The Charter established elected offices, whereas the Attorney General was
established by statute and appointed by the mayor with the advice and consent of the Council.62
Given this structure, the change required an amendment to the Charter. This could only be done in
either one of two ways: an act of Congress, or the previously rarely-used charter-amending process
established in the Home Rule Act.63 Under that process, the Council adopted legislation proposing
an amendment to the Charter, 64 which must be placed before the electorate in a referendum for
ratification. 65

As initially passed, the legislation provided that the charter amendment would take effect upon
enactment by Congress.66 It is perhaps not surprising that the Council at first sought to ask
Congress to act because the charter had only been amended by referendum twice in its nearly forty-

http://dcregisterarchives.dc.gov/sites/default/files/dc/sites/OS/releasecontent/attachments/14488/10%20MAYORS
%200RDERS.pdf.
Act of June 20, 1874, 18 Stat. 116, ch. 337, § 2 (1874).
Attorney General for the District of Columbia Clarification and Elected Term Amendment Act of 2010,
18-160, 57 D.C. Reg. 3012 (2010).
6o Rep. on Bill 18-65, "Attorney Generalfor the District of Columbia Clarification and Elected Term
Amendment Act of 2009", COUNCIL OF THE D.C. COMM. ON PUB. SAFETY AND THE JUDICIARY (2009),
http://lims.dccouncil.us/Download/22220/Bl8-0065-CommitteeReportl.pdf.
61

Id.

62

Id. at Appendix D at 4.
D.C. CODE § 1-206.02(a).
Elected Attorney General Referendum Emergency Act of 2010, A. 18-443, § 2, 57 D.C. Reg. 5403 (June

63
64

25, 2010).
65
66

D.C. CODE § 1-203.03.
Attorney General of the District of Columbia Clarification Act, B. 18-65, § 202, Period 18 (D.C. 2009).
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year existence, with the process last being used in 1978.67 However, the Council subsequently
amended the law so that the charter change would be subject to the referendum process.68
This amendment served two purposes. First, leaving this important decision to the voters
"would inherently augment the District's legitimacy, arguably advance its sovereignty, and make
the government a more accurate representation of the type of government preferred by the
electorate." 69 Second, as a practical matter, it is much easier to enact legislation through a local
process, rather than asking Congress--and waiting perhaps indefinitely-to take action. In
November 2010, D.C. voters ratified the elected Attorney General charter amendment by seventysix percent. 70 Four years later, D.C. voters elected their Attorney General for the first time.71
B.

Local Budget Autonomy

Although Congress delegated much of its District Clause authority through the Home Rule
Act, it retained control of certain key functions for which other state and local governments are
ordinarily responsible.7 One of the most significant of these functions was appropriations
authority 73 The Charter provided that, unlike all other legislation, the annual budget must be
adopted by the Council and then submitted by the Mayor to the President for transmission to
Congress. 74 The District could not spend any of this money--including its own locally-raised
revenue without an affirmative act of Congress.75

67 In 1978, voters ratified Charter Amendments I and I, authorized by the Initiative, Referendum, and
Recall
Charter Amendments Act of 1977. Initiative, Referendum, and Recall Charter Amendments Act of 1977, 2-46, 24
D.C. Reg. 199 (1977). In 2000, the Council adopted the School Governance Amendment Act, but the charter
amendment was enacted by Congress, making a referendum on Charter Amendment III unnecessary.
68 Elected Attorney General Referendum Emergency Act of 2010, 18-443, 57 D.C. Reg. 5403
(2010).
6' Testimony before the D.C. Council Comm. on Public Safety and the Judiciary(Sept. 5, 2008) (testimony
by the DC Appleseed Center).
7 Motion for Preliminary Injunction at 13, Zukerberg v. District of Columbia Board of Elections and Ethics,
Civil Action No. 2013-CA-0008004 (Feb. 29, 2014).
71 District of Columbia Board of Elections, https://electionresults.dcboe.or/election results/2014-GeneralElection (last visited April 2, 2019). While unintended, the transition to an elected Attorney General resulted in a D.C.
Court of Appeals decision that further strengthened D.C. democracy. In 2013, the Council passed a law delaying the
first Attorney General election beyond 2014. Elected Attorney General Implementation and Legal Service
Establishment Amendment Act of 2013, 20-207, 61 D.C. Reg. 582, 586 (2013). A candidate sued the D.C. Board of
Elections, arguing that the charter amendment ratified by the voters required the first election to take place in 2014.
Zukerberg v. D.C. Bd. OfElections &Ethics, 97 A.3d 1064 (D.C. 2014). The Court agreed, relying in part on ballot
language in the charter amendment referendum stating the first election was to take place "in 2014" to ascertain the
electorate's intent. Id. at 1078-79.
72 See, e.g., D.C. Code § 1-206.02(a) (limiting the District from legislating on matters such as taxation of
nonresident income, the local judiciary, and the height of buildings, among others).
n Home Rule Act, § 446.
7 District of Columbia Home Rule Act, Pub. L. No. 93-198, §446, 87 Stat. 774, 801 (1973).
7 Id.
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In addition to being undemocratic, this congressional control over the District's budget
eventually outlived its usefulness and became detrimental to the city." When the Home Rule Act
was passed, the District received a substantial federal payment7 However, the federal payment
was eliminated in 1998, and now ninety-eight percent of the District's local budget comes from
local revenue and federal funds distributed to every state." Furthermore, the continuing
congressional control over the District's local budget caused serious governance problems, costing
the District millions in extra finance charges, making budget forecasts unreliable, and risking a
government shutdown. 9 Moreover, the District had been in a strong financial position in recent
decades, adopting twenty-two consecutive balanced budgets and accumulating more than $1
billion in reserves.80 Under current circumstances, active congressional involvement in the
District's finances no longer furthers the purpose of proper management of the local budget.
Nevertheless, the District's efforts to gain greater autonomy over its local budget from
Congress had little success. In fact, the local budget became an area where the District lost
autonomy 81 In 2011, the federal government narrowly avoided a government shutdown by
adopting an appropriations rider prohibiting the city from spending any of its own fiscal year
dollars on abortion.82 This prompted a protest by District residents on Capitol Hill in which fortyone people--including the Mayor--were arrested 83
Against this backdrop, budget autonomy advocates began exploring additional ways for the
city to get greater control over its own local budget. The result was a legal theory that the District
could amend the budget process in the Home Rule Charter to allow it to spend its local dollars
pursuant to ordinary Council legislation. 84 This legislation would become law automatically after
the normal thirty-day congressional review, instead of waiting for Congress and the President to

6 The District of Columbia's FiscalYear 2010: HearingBefore the Subcomm. on Health care, Districtof
Colum., Census & the Nat' Archives of the Comm. on Oversight and Gov. Reform H. of Rep. 112th Cong. (2011)
https://www. ovinfo. ov/content/pk /CHRG-1 12hhW70515/pdf/CHRG-1 12hhW70515.Pdf.
7 Home Rule Act §§ 501-503.
78 Rep. on Bill 19-993, "LocalBudget Autonomy Act of2012" COUNCIL OF THE D.C. COMM. OF THE WHOLE
(2012) (see Arent Fox Memorandum, 3 (Nov. 7, 2011)), http://lims.dccouncil.us/Download/26749/Bl9-0993CommitteeReportl.pdf.
7 See testimony of Alice Rivlin and Nat Gandhi before the House Subcommittee on the District of Columbia
in 2011, supra note 69.
8o Mayor Bowser Presents FiscalYear 2018 Budget Proposal, OFFICE OF THE CHIEF FINANCIAL OFFICER
(April 4,2017), https://cfo.dc.gov/release/mayor-bowser-presents-fiscal-year-2018-budget-proposal.
81
Paul
Schwartzman and Nikita Stewart, WASH. POST (Apr. 16, 2011)
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affirmatively enact a District appropriations bill.8" The Home Rule Act allows for the charter to be
amended by act of the Council ratified by the voters, subject only to the "limitations on the
Council" outlined in sections 601-603 of the Act.86 None of these limitations prohibit changing
the budget process in the charter to allow appropriations to become law after passive congressional
review, rather than affirmative congressional enactment.8' In other words, even if some in
Congress opposed the amendment, it would become law automatically after the thirty-five-day
review period unless both the House and Senate agreed to a disapproval resolution, signed by the
President.
The Council unanimously adopted the described local budget autonomy charter amendment in
2012, and it was subsequently signed by the Mayor, placed on the ballot by the Board of Elections,
and ratified in a referendum by eighty-six percent of voters in April 2013.88 Congress made no
attempt to veto it through the disapproval process, and it became law later that year. 89 The Mayor
and Chief Financial Officer (CFO), on the advice of the District's Attorney General, initially
declined to enforce the law due to doubts about the District's authority to enact it. 90 This led the
Council to bring a lawsuit in the District of Columbia Superior Court. 91 The Mayor and CFO's
chief argument against the law relied on section 603(a) of the Home Rule Act, providing that
"[n]othing in this Act shall be construed as making any change in existing law" regarding the
budget process.92 It was argued that this provision was a "limitation on the Council" that placed
the charter's budget process beyond the reach of the charter amendment process. 93
However, Section 603(a) by its own terms was not a "limitation on the Council." 94 It simply
clarified that Congress through the Home Rule Act was not changing the budget process as it
existed at the time. 95 Further, the legislative history of section 603(a) revealed that "Congress
considered and expressly rejected a prospective limitation on Council-initiated budget-related
Id.
D.C. CODE § 1-203.03(a) (1973).
87 Arent Fox Memorandum.
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amendments." 96 Thus, section 603(a) was not a "limitation on the Council," and the charteramending process could be used to alter the budget process.
The litigation went on for nearly two years. The case was removed to federal court, where a
judge concluded that the law violated the Home Rule Act, and the Council appealed to the United
States Court of Appeals for the District of Columbia Circuit.97 Shortly after oral argument, a new
Mayor took office. The mayor informed the court that she took a different view from her
predecessor and believed the law to be valid.98 This mooted the case and eliminated federal
jurisdiction, which required the earlier decision to be vacated and for the case to be remanded to
Superior Court.99 That court ultimately agreed with the Council and upheld the charter
amendment1"'
Despite the court's ruling, and despite the fact that the budget autonomy charter amendment is
now the law, Congress has not yet allowed full implementation. Instead, it has continued to enact
local District appropriations, including riders.101 The House Appropriations Committee has
included language in its reports that it does not believe the law to be valid10 In May 2016, with
the blessing of the Speaker of the House, the Subcommittee on Government Operations held a
hearing in which the chair made clear that in his view the law was invalid, notwithstanding the
Superior Court's decision 103 Nonetheless, as Congresswoman Norton said at the hearing, "the act
is the law of the land" because there is no court decision against it and Congress has not repealed
it.10 This means that a future Congress could allow the District to exercise budget autonomy
unimpeded simply by observing the law." This could happen as early as the fiscal year ending in
2020, given that Democrats will control the House for the first time since the budget autonomy
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charter amendment became law.,o' It has also enabled the Council to adopt its own local budget
without submitting it to the President asking that it be submitted to the Congress for enactment.
C. Remaining Open During a FederalShutdown
Prior to the establishment of local budget autonomy, one of the risks of the District having to
wait for a congressional appropriation to spend its own money was that if the federal government
shuts down over a lapse in appropriations, the District government shuts down too.10 During the
October 2013 federal government shutdown, the budget autonomy amendment had not yet been
enacted, but the District executed a new strategy to remain open, described below, again relying
on its authority in the Home Rule Act.108 As also explained below, this strategy likely prompted
congressional action that enabled the District to remain open during the most recent federal
government shutdown from December 2018 to January 2019.109
In late September 2013, it became clear that Congress would not enact appropriations
legislation in time for the new fiscal year on October 1, due to an impasse between the House and
the Senate over funding the Affordable Care Act. 110 A shutdown occurs because federal law
prohibits the conduct of federal government activities absent an appropriation, with some
exceptions, including "activities essential to the protection of public safety, health, and
property."" To keep the District government open, the Mayor initially informed the federal
Office of Management and Budget ("OMB") on the eve of the shutdown that all operations were
"essential" under federal law and would therefore continue.112
Nevertheless, the District government took an additional, novel step in case the Mayor's
determination was challenged.113 After the Mayor's announcement, DC Appleseed issued a
statement explaining that in the event of a lapse in fiscal year appropriations, the District could

.
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rely on separate, previously appropriated reserve funds to remain open.114 Federal law allows the
District and all federal agencies to spend money pursuant to an "appropriation or fund.""' In the
Home Rule Act, Congress itself established other funds- such as contingency and emergency
reserves for the District to respond to emergencies and unexpected needs, and it required the
reserves to be funded through prior District appropriations."' Since the funds were already
appropriated, and a shutdown clearly qualified as an emergency or contingency, the District could
spend from the reserves even without a new fiscal year appropriation."' Moreover, there would
be no need to determine which activities are "essential," since the funds could be used to pay for
all activities regardless.
In a memo that tracked this reasoning, the District's Attorney General advised the Mayor and
CFO that he could use the contingency reserve fund to pay for the D.C. government's operation
during the shutdown."' Following this advice, the District was able to remain open during the
sixteen-day federal shutdown, and even cover for the lack of federal services. 1 9 For example, the
District's Department of Public Works collected trash from National Park Service property that
otherwise would have remained there. 2 The shutdown eventually ended on October 17, 2013.12
In addition to keeping the District open during the federal shutdown, the District's strategy had
two significant results. First, it likely contributed to Congress itself taking a small step toward
untangling the District from the federal appropriations process. Three months after the shutdown,
when Congress enacted omnibus appropriations for the full fiscal year, it included for the first time
a provision allowing the District government to continue spending local funds in the absence of a
federal appropriation during the following fiscal year. 2 While not full budget autonomy, this will
resolve any ambiguity about the District's authority to remain open during future federal
shutdowns. This provision was successfully used during the 2019 federal shutdown, when District
Mayor Muriel Bowser announced that the District would take advantage of its "shutdown
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protection" to continue local operations. 123 Second, the District's strategy could be a basis for
funding activities that are otherwise restricted by riders to fiscal year appropriations. 124 The city
could use its previously appropriated reserves to fund these activities since the riders have
historically applied only to the separate appropriation for the current fiscal year "funds contained
in this Act."12 In early 2015, District officials considered this approach after Congress adopted a
rider prohibiting the city from enacting any law regulating marijuana, which voters had just
overwhelmingly voted to legalize in a ballot initiative. 126Thus, the District's decision to try a new
strategy in the face of the 2013 shutdown opened multiple doors toward greater democracy.
D. Congressional Voting Rights
In July 2017, Councilmember Mary Cheh introduced the Delegate Voting Rights Amendment
Act of 2017. 127 This Act would amend the 1970 Delegate Act,12 which established the District's
nonvoting Delegate to the House, to give the Delegate the right to vote on matters applying
exclusively to the District. 129 A three-step legal analysis underpins the bill, which is detailed
below.
First, Congress may give the District full voting rights using its "extraordinary and plenary
power" under the District Clause of the Constitution. 130 It sought to use this authority in 2007 and
2009, when both Houses of Congress voted to give the District's Delegate the right to vote on all
matters in the House. 131 If Congress could have given the Delegate full voting rights in the House,
Press Release, Mayor Bowser: DC Is Open' if Federal Government Shuts Down,
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124
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then surely it has the authority to convey voting rights in the House on matters applying exclusively
to the District.132
Second, Congress broadly delegated this District Clause authority to the local D.C. government
through the Home Rule Act, subject to certain enumerated limitations specified in section 602.13
As noted earlier, the key provision is section 602(a)(3), allows the District to amend acts of
Congress that apply "exclusively" to the District. The D.C. Court of Appeals construed this
provision broadly.134 In District of Columbia v. Greater Washington Cent. Labor Council, the
Court upheld the Council's repeal of a 1928 congressional act regarding worker compensation.135
The court rejected the argument that the congressional act affected a "function[] . . . of the United

States" just because the federal Department of Labor administered the law. 13 6 As the court
explained, the mere fact that federal officials were charged with administering the law did not
transform an otherwise local program into a "function" of the United States. 137 The purpose of the
Home Rule Act was to protect the "integrity of the federal domain as it relates to administration
of federal legislation having national implications." 138 In that case, in contrast, the Council
legislation did not "affect or control decisions made by federal officials in administering laws that
are national in scope as opposed to laws that relate solely to the District."139 This proposition and
construction of the Council's authority has been upheld in subsequent cases. 140
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Finally, under the foregoing framework, the Delegate Voting Rights Amendment Act applies
exclusively to the District and is within the Council's legislative authority under the Home Rule
Act.141 Even though the Delegate operates within a federal body, the Delegate would vote only
when the House performs the local function of acting as the District's legislature, not the legislature
for the nation.142 Accordingly, under the stated analysis and precedents, the Council could use its
Home Rule Act authority to give District residents the vote in the House on all matters applying
exclusively to the District.143
The Delegate Voting Rights Amendment Act is limited compared to what Congress could
accomplish by granting full House, in addition to Senate, voting rights or statehood.144 However,
the right to vote even on District-specific matters would be significant. District residents would at
last have voting representation on local matters closest to them and that affect them most directly.
Moreover, the Delegate would be able to ask to divide the question whenever a vote implicates
local District affairs. This would likely mean a vote on all District appropriations, including
riders. 145
CONCLUSION

As Judge Garland indicated, it is inconsistent with the country's democratic principles that
more than 200 years after the country's founding, the people who live in the capital of the country
do not yet have democracy. 146 In addition, it is surely regrettable that the Congress of the United
States appears unwilling or unable to address this longstanding inequity. Fortunately, Congress
gave the District a tool to help address this inequity the Home Rule Act. Until the District at last
achieves statehood, the District should continue using the Home Rule Act to advance democracy.
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